CHAPTER 3.
THE RULE OF LAW.
the supremacy or rule of law has been since the Middle Ages a
principle of the constitution. It means that the exercise of powers
oT government shall be conditioned by law and that the subject shall
not be exposed to the arbitrary will of his ruler.1 There is much
truth in the contention that "principles of the constitution" are only •
"political principles." The rule of law had a different interpretation
under weak Lancastrian monarchs than under the Tudors. It has
been said that "unconstitutional" may mean merely "contrary to
tradition," but "the principles of 1689 have become part of the
accepted theory of democracy" and "in the political sphere there is
much in the Whig philosophy with which any democrat will agree,
and which is, therefore, an accepted and, one might almost say,.
permanent part of the constitution."2 But the rule of law is a con-
cept of greater antiquity, although admittedly it had to be reconciled
with the doctrine of parliamentary supremacy in the course of the
seventeenth-century contest with the Crown.
In the Middle Ages the theory was held that there was a universal History of
law which ruled the world. Bracton, writing in the first half of the
thirteenth century, deduced from this theory the proposition that
rulers were subject to law. We have seen3 how the alliance between
common lawyers and Parliament had a decisive effect upon the con-
test between Crown and Parliament. That alliance had its roots in
the later Middle Ages. Mediaeval lawyers never denied the wide
scope of the royal prerogative, but the King could do certain things
only in certain ways. It was not until the seventeenth century that
Parliament established its supremacy, but Fortescue, CJ., writing
in the reign of Henry VL, had applied what later became the two
major principles of the constitution—the rule of law and the
supremacy of the Parliament—and relied upon the rule of law to
justify the contention that taxation could not be imposed without
the consent of Parliament. With the rise in the sixteenth century of
the modern territorial State the mediaeval conception of a universal
law which ruled the world gave place to the conception of the supre-
macy of the common law. The abolition in 1640 of the Court of Star
1 For historical summary, see M.P.R,, pp. 71-3.
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